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INTRODUCTION

On the basis of the idea that institutional investors who operate globally hold most of the shares in listed
companies and manage other people’s money, a more active and engaged role is expected of this
category of investors in particular. In the words of the Corporate Governance Committee (2003),
institutional investors should act primarily in the interest of their ultimate beneficiaries and they have a
“responsibility to the ultimate beneficiaries or investors and the companies in which they invest, to
decide, in a careful and transparent way, whether they wish to exercise their rights as shareholder of
listed companies.” A special paragraph on institutional investors was included in the Dutch corporate
governance code in order to codify the existing best practices for institutional investors with regard to
corporate governance. The legislator has underlined these obligations by enshrining what is known as
the “apply or explain” principle for Dutch institutional investors in the Financial Supervision Act
(Netherlands). With effect from the financial year 2007, every institutional investor established in the
Netherlands is required by law to give account of its compliance with the principles and best practice

provisions in the Netherlands corporate governance code that apply to it.

The introduction of this statutory duty is also connected with society’s increasing interest in the question
of how shareholders — and institutional investors as well, by extension — exercise the rights assigned to
them. What responsibilities do shareholders have? In recent years, this has been given more meaning.
First of all, reference can be made to the revised shareholder rights directivel. According to the recitals
of that directive “effective and sustainable shareholder engagement is one of the cornerstones of the
corporate governance model of listed companies”. To achieve that goal, the directive not only provides
for a strengthening of shareholders' rights, but also for a number of obligations for institutional investors.
For example, every institutional investor is expected to have an 'engagement policy' and to make public
how this has been implemented (comply-or-explain). Secondly, reference can be made to the Dutch
Stewardship Code drawn up by Eumedion in 2018, which replaces the Eumedion Best Practices for
Engaged Shareholdership from 2011. This code explains how institutional investors can meet their
responsibilities with respect to involved and responsible shareholderhip in a way that contributes to
long-term value creation by Dutch listed investee companies and consequently to the returns on their
investments. In addition, the Stewardship Code offers institutional investors the opportunity to render
account to their participants and clients for the way in which they have exercised their shareholder
rights. This code integrates the new stewardship obligations for institutional investors stemming from
the aforementioned revised shareholder rights directive, the best practices from the Dutch corporate
governance code that apply to institutional investors and a number of additional principles as a result of

changing expectations with regard to shareholder involvement. Thirdly, reference can be made to the

1 Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC
as regards the encouragement of long-term shareholder engagement (Official Journal of the European Union 2017, L
132).



sustainable finance disclosure regulation. This regulation requires financial market participants
(including institutional investors) among other things to clarify how they have integrated environmental,

social and governance (‘ESG’) factors into their investment and decision-making processes.?

Eumedion regards it as one of its tasks to support its members to act as engaged and responsible
shareholder. It does this, among other things, by facilitating the institutional investors affiliated with it in
developing and implementing a voting policy and in rendering account for the implementation of the
voting policy. Eumedion has already contributed to this in the last few years, by making
recommendations to the institutional investors which are its members. These recommendations are
contained in the publications “Recommendations on the delegation of power to issue shares” (January
2008 last updated in 2019), “Recommendations on the authorization to repurchase own shares and on
accountability for the dividend policy” (July 2008), “Principles for a sound remuneration policy for
members of the management board of Dutch listed companies” (October 2009 and then updated
almost annually updated last in 2021), recommendations stemming from the position paper on the
position of minority shareholders in companies with a controlling shareholder (dated 28 June 2016), the
Eumedion position with respect to restricted stock arrangements (adopted on 7 February 2018), the
Dutch Stewardship Code (adopted on 20 June 2018),and the “Guidance for the explanatory notes to
the nomination for (re)appointment of the statutory auditor” (October 2011 last updated in 2021). Those
publications are published in this Corporate Governance Manual, so that all the relevant information on

the development and implementation of a voting policy can be found in one place.

Reading guide

This manual provides the institutional investors which are members of Eumedion with guidelines for
taking part in and voting at the general meetings of the Dutch listed companies. This version of the
manual is an update of the 2017 Manual. The first edition was published in 2004, by the predecessor of

Eumedion, the Corporate Governance Research Foundation for Pension Funds (SCGOP).

The manual consists of three sections. The first section contains a summary of the rights of
shareholders in Dutch listed companies; this section provides a number of reference points or
recommendations for each (standard) item on the agenda for a general meeting, which can be
consulted when deciding on voting behaviour and with regard to asking questions during the general
meeting. The second section contains an overview of shareholders’ responsibilities, particularly those of
institutional investors who invest in Dutch listed companies. The third section comprises a number of

practical aspects of casting a vote at the general meetings of Dutch listed companies.

2 Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on sustainability-related
disclosures in the financial services sector (Official Journal of the European Union 2019, L 317).



Eumedion hopes that this new version of the Corporate Governance Manual will contribute towards
further professionalization and greater depth of the voting policy of institutional investors. The text of the
manual was closed on 14 December 2021 and will be updated regularly on the basis of new legislation

and regulations and best practices.



The text of this manual was formulated with the greatest possible care. We are, however, unable to
guarantee that the information contained in this manual is still accurate on the date on which it is
received, or will continue to be so in future. Eumedion cannot, therefore, be held responsible for

decisions taken on the grounds of the information in this manual.




SECTION I: SHAREHOLDERS’ RIGHTS IN THE NETHERLANDS



I.1 Summary of shareholders’ rights

According to the Dutch corporate governance code, the general meeting must be able to exert such
influence on the policies of the management board and supervisory board of the company that it plays a
fully-fledged role in the system of checks and balances at the company (principle 4.1 of the Dutch

corporate governance code).

Partly on the basis of this point of view, the legislator has granted the following legal rights to the

general meeting as an organ of Dutch listed companies:

Appointment and dismissal of members of the management board and of the supervisory board

a) appointment, suspension and dismissal of members of the management board, in which context it
should be noted that management board members of a statutory two-tier company are appointed
by the supervisory board (section 2:134 Civil Code (Netherlands), hereafter the “Civil Code”; see
section 2:162 and 2:164a Civil Code for statutory two-tier companies);

b) appointment, suspension and dismissal of members of the supervisory board or non-executive
board members, in which context it should be noted that the general meeting of statutory two-tier
companies only has the option of cancellation of trust in the members of the supervisory board or
the non-executive board members respectively (section 2:142, 144,158 par. 4, 161a, 164a Civil
Code).

Accountability of (financial) policy and supervision

c) right to ask for information (section 2:107a par. 2 Civil Code);

d) granting of discharge to members of the management board and members of the supervisory
board;

e) adoption of the annual report (section 2:101 par. 3 Civil Code);

f) appropriation of the profit and declaration of the dividend (section 2:105 in conjunction with 101 par.
6 Civil Code; best practice provision 4.1.3 (part iv) of the Dutch corporate governance code)s3;

g) appointment of the statutory auditor (section 2:393 par. 2 Civil Code)*.

Remuneration
h) adoption of the remuneration policy for the management board (section 2:135 par. 1 Civil Code and
section 2:135a par. 2 Civil Code);

8 A distribution charged to the reserves also requires a resolution of the general meeting of shareholders.

4 See also Section 16 of Regulation (EU) No 537/2014 of the European Parliament and of the Council of 16 April 2014 on
specific requirements regarding statutory audit of public-interest entities and repealing Commission Decision
2005/909/EC (‘Statutory Audit Regulation’). Section 17 states among others things the following: “Neither the initial
engagement of a particular statutory auditor or audit firm, nor this in combination with any renewed engagements
therewith shall exceed a maximum duration of 10 years”. The Netherlands has not made use of the options included in
the regulation to deviate from this term.



)
k)

adoption of the remuneration policy for the supervisory board and the adoption of the remuneration
of supervisory board members (section 2:145 Civil Code in conjunction with section 2:135a par. 2
Civil Code);

approval of share schemes and option schemes (section 2:135 par. 5 Civil Code);

advisory vote on the remuneration report (section 2:135b and 2:145 par. 2 of the Civil Code).

Internal structure

1)

m)

Y
u)

v)

amendment of the articles of association (section 2:121 Civil Code);

resolution on a proposal by the management board to continue or discontinue the statutory two-tier
board system after the company no longer meets the legal criteria for application of the two-tier
system (section 2:154 par. 4 Civil Code);

conversion (section 2:18 in conjunction with 71 Civil Code);

legal and cross-border merger (section 2:317 in conjunction with 330 and 331 Civil Code);

split-off (section 2:334m Civil Code);

issue of shares or delegation of this power to another organ (section 2:96 Civil Code);

exclusion of the pre-emption right in the event of the issue of shares, or delegation of this power to
another organ (section 2:96a Civil Code);

granting of an authorization for the repurchase of own shares by the company to the management
board a(section 2:98 Civil Code);

reduction of capital (withdrawal of shares) (sections 2:99 and 2:100 Civil Code);

instruction to the management board to file a declaration of bankruptcy (2:136 Civil Code);

dissolution (section 2:19 Civil Code).

Public offer and other decisions on a major change in the identity or character of the company

w)

X)

y)

approval of management board decisions concerning a significant change in the identity or
character of the enterprise or company (section 2:107a Civil Code);

discussion of a public bid for the shares of the company (section 18 par. 1 Decree on Takeover
Bids Financial Supervision Act [Netherlands]);

the exemption of a shareholder or group of shareholders acting in concert from the obligation to
make a public bid for the shares® (section 2 Exemptions Decree Financial Supervision Act
[Netherlands]);

discussion of the report about the policy pursued and the course of events since invoking the legal

response time (section 2:114b part. 8 Civil Code).

A resolution of this nature must be passed with 90% of the votes cast. The votes of the shareholder or group of
shareholders acting in concert that is the subject of the proposed exemption are not counted as votes cast. It is also
stipulated that the passing of resolutions in the general meeting should take place at a time that is no more than three
months in advance of the acquisition of overall control by the shareholder or group of shareholders in question.



Logistics

aa) approval of the decision to prepare the management report and the annual accounts in a language
other than Dutch (section 2:391 par. 1 and 2:362 par. 7 Civil Code);

bb) approval of the decision to send information to shareholders by electronic means (section 5:25k

par. 5 Financial Supervision Act [Netherlands]).

In addition to the above legal rights, the Dutch corporate governance code contains a number of rights
for the general meeting. The Dutch listed companies have no obligation to grant these rights to the
general meeting, but in the event of their failure to grant these rights, they must provide an explanation
for this decision. The following rights are involved:

a) discussion of the policy on additions to reserves and on dividends, in particular the level and
purpose of the addition to reserves and the amount and the type of dividend (best practice provision
4.1.3 (part iii) of the Dutch corporate governance code);

b) discussion of each substantial change in the corporate governance structure of the company and in
the compliance with the Dutch corporate governance code (best practice provision 4.1.3 (part vii) of

the Dutch corporate governance code).

Resolutions are passed by a simple majority of the votes cast at the meeting, unless a qualified majority
and/or a quorum is stipulated by law or in the articles of association. A legal departure applies, for
example, in the event of the cancellation of a nomination for the appointment of a member of the
supervisory board, or in the case of the cancellation of trust in the supervisory board of a statutory two-
tier company (quorum) and when excluding or limiting the pre-emption right in the event of the issue of
new shares (two-third of votes if less than half of the issued capital is present at the meeting). There is
also a statutory deviation for the resolution to adopt the remuneration policy (three quarters of the votes
cast, unless a lower majority is prescribed in the articles of association).® The articles of association of
Dutch listed companies often include the stipulation that greater, super or qualified majorities are
required for resolutions concerning an amendment to the articles of association, the dissolution of the
company, and the dismissal of members of the management board and/or supervisory board (on the
initiative of one or more than one shareholder). It is common to require a two-thirds majority of the

number of votes cast representing at least half of the issued capital.

Besides the above-mentioned powers of the general meeting as an organ of a Dutch listed company,

individual shareholders or groups of shareholders also have certain rights:

a) shareholders who individually or jointly represent at least 3% of the issued capital are entitled to
request the management board to place items for discussion on the agenda for the general

meeting. They may also request the management board to place voting items on the agenda of the

6 Section 2:135a par. 2 Civil Code.
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b)

<)

d)

f)

a)

h)

)
k)

general meeting, provided that the items relate to an area where the general meeting has decision-
making powers pursuant to the law or the articles of association.” The articles of association may
contain lower thresholds (section 2:114a Civil Code);

shareholders who individually or jointly represent at least 10% of the issued capital can, on their
request, be authorized by a court to convene a general meeting. The articles of association may
contain a lower threshold (section 2:110 Civil Code);

a shareholder who represents 95% of the issued capital is entitled to buy out the shares of the
remaining shareholders (section 2:92a Civil Code and 2:359c Civil Code);

the right to offer the shares to the party which represents at least 95% of the issued capital as a
result of a public bid (section 2:359d Civil Code);

the right to submit a request for indemnification if the shareholder has voted against a merger
resolution, when the acquiring company is a company incorporated under the law of another
member state of the European Union or the European Economic Area (section 2:333h Civil Code).
the right to submit a request for indemnification if the shareholder has voted against a conversion
resolution (section 2:71 Civil Code);

shareholders who individually or jointly represent a certain interest in a company can ask the
Enterprise Chamber of the Amsterdam Court of Appeal to institute an inquiry into the running of a
company. Shareholders of companies with an issued capital of more than € 22.5 million require a
shareholding of at least 1% of the issued capital or a collective market value of at least € 20 million
on the day the application is filed. Shareholders of companies with an issued capital of less than €
22.5 million require a shareholding of at least 10% of the issued capital or a collective nominal
value of at least € 225,000. The articles of association may contain lower thresholds (section 2:346
Civil Code);

shareholders who, individually or jointly, when invoking the standstill period, are entitled to place an
item on the agenda pursuant to section 2:114a Civil Code can request the Enterprise Chamber to
terminate the reflection period (section 2:114b Civil Code);

every shareholder can demand of the Enterprise Chamber that the management report, annual
accounts, the other data and the report on payments to governments be corrected (section 2:447 in
conjunction with 2:448 Civil Code);

the right to vote at the general meeting (section 2:117 Civil Code);

the right to request a voting confirmation after the end of the general meeting (section 2:120 par. 6
Civil Code);

the right to hold management and supervisory board members liable (sections 6:162 and 2:139 in
conjunction with 2:150 Civil Code);

after publication of the notice for a general meeting of shareholders, a shareholder with an

economic interest, either individually or together with others, of at least 1% of the issued capital or

7

If a request to place an item on the agenda relates to an area where the general meeting has no powers under the law or
the articles of association, the company management may refuse the agenda request as a voting item.

11



who holds shares with a market value of at least € 250,000 has the right to request the issuer to
distribute information to other shareholders if the company has the identification data of its
shareholders (section 49¢ Securities Giro Transfer Act). The information must be related to an item
on the agenda of the general meeting. The company must forward the information with the utmost
urgency, at the most within three working days, or place this information on its website with the
utmost urgency, in any event within three working days. The issuer may refuse to pass the
information on or place it on its website if the information:
a. is submitted too late (later than seven days before the date of the general meeting);
b. which sends or is likely to send an incorrect or misleading signal with regard to the issuer; or
c. is of such a nature that it would not be reasonable or fair to expect the issuer to pass it on.

n) At the written request of a shareholder who, individually or jointly with other shareholders,
represents at least 10% of the issued capital at the time of the request, the issuer shall identify its
shareholders. This request must be made in a period from sixty days to the forty-second day

before that of the general meeting (section 49b par 6 Securities Giro Transfer Act).

Shareholders can, furthermore, also initiate (other) proceedings in civil law or administrative law (by
using the Class Action [Financial Settlement Act], the Auditors Disciplinary Law Act, by taking part in
class actions against Dutch listed companies whose shares are [also] listed or traded on a stock
exchange in the United States, or by lodging an appeal with the Appeals Board for Trade and Industry

against a decision by the Netherlands Authority for the Financial Markets [hereafter the “AFM”]).

1.2 Tools for Eumedion members in assessing the items on the agenda for a general meeting

In the following paragraphs Eumedion provides a number of tools for assessing items that frequently
appear on the agendas of general meetings of Dutch listed companies. The tools are not exhaustive
and are intended to be taken into consideration when reaching a decision on how to vote or on the
discussion at the general meeting. Eumedion has prepared recommendations on a number of specific
items on the agenda. The recommendations given in some paragraphs must never lead blindly to the
issue of specific voting proxies. Institutional investors will always have to form an opinion on their voting
behaviour — eventually on the basis of expert external advice on each item on the agenda at each

company — a process in which the circumstances of the case will weigh heavily.
I.2.1 Discussion of the management report

This part of the agenda is not a voting item; the report of the management board and the report of the

supervisory board on the past financial year are discussed under this item on the agenda.

12



The following are points for attention in relation to the discussion of the management report:

Is the report published as an 'integrated report' and prepared in accordance with the Integrated

Reporting Framework of the Value Reporting Foundation or other integrated reporting approaches?

Is sufficient and readily comprehensible information included about the company's business model

for creating long-term value, the mission, the strategy, the financial and non-financial performance,

opportunities and risks, the corporate governance and the operational targets?

Is a readily comprehensible risk paragraph included and a clear description of the internal risk

management and control systems?

Does the report contain a description of the principal risks related to the company’s strategy,

including environmental and social risks?

Does the report contain a description of the company’s risk profile: the attitude towards the principal

risks for the company and, if shown, the company’s vulnerability to these risks?

Does the report contain a description of the issues that the management and/or supervisory board

considered in relation to the financial statements (including the key audit matters as mentioned in

the statutory auditor’s report) and how these issues were addressed?

Does the report contain a specific continuity analysis, including:

- the group structure (including subsidiaries and the percentage of shares that is owned by the
parent company);

- the capital structure;

- dividend and share buy back policy;

- the solvency and liquidity;

- the debt covenants (transparency on relevant ratios to which companies should comply
according to their bank covenants and the ‘results’ in the book year);

- the governance structure, a.o. the shareholder structure in particular in the case of a controlling
shareholder;

- the integration of meaningful acquisitions and effectuating meaningful disinvestments;

- scenario analyses in which a.o. social and environmental opportunities and threats that are
material for the company are analysed?

Does the report of large listed companies (or the statement referred to in the report) contain

information about the diversity policy with regard to the composition of the management and the

supervisory board. Is a clear description of the objectives of the policy, as well as the way in which

the policy has been implemented and the results thereof in the past financial year included. Is the

motivation why the company does not have a diversity policy acceptable and not clichés?

Does the report of the supervisory board contain meaningful information about the activities

performed by the supervisory board and the committees appointed by the supervisory board

(including the audit committee) in the year under review?

13



Is the report on the compliance with the Dutch corporate governance code acceptable to
institutional investors? Are the reasons stated for any non-compliances acceptable to institutional
investors and not clichés?

Has the company included a clear, so-called non-financial statement in the management report,
containing information relating to at least environmental matters (a.o. climate change), social (a.o.
the company’s tax policy) and employee-related matters, respect for human rights, anti-corruption
and bribery matters®? Is a clear description of the policies, outcomes and risks related to those
matters included? Is information on the due diligence processes implemented included, also
regarding its supply and subcontracting chains?

Does the report contain an overview of the key performance indicators related to environmental and
social performance of the company which are important for a proper understanding of the
company's position, as well as for being able to make informed investment decisions?

Has an independent external party, e.g. the statutory auditor, provided assurance on the
sustainability information reported by the company?

Is a clear and transparent summary included of the (potentially usable) anti-takeover measures and

has the management board explained why the existing anti-takeover measures should be retained?

I.2.2 Discussion on the application of the remuneration policy

Pursuant to Dutch law, the remuneration report must be submitted to the general meeting for an

advisory vote.

The following are points for attention in relation to this item on the agenda:

Is the remuneration report sufficiently clear and transparent? Does it contain sufficient information
on the measures on the basis of which short-term bonuses are paid and long-term bonuses
granted? Is all the information required on the grounds of section 2:135b Civil Code and the Dutch
corporate governance code included in the remuneration report? Has the company taken into
account the Eumedion principles for a sound remuneration policy for the members of the
management board of Dutch listed companies (appendix I) and the Eumedion position with respect

to restricted stock arrangements (annex to appendix 1)?

I.2.3 Adoption of the annual accounts

Under Dutch law, this is a voting item at the general meeting. The consequence of non-adoption is that

no dividend can be paid and no own shares can be repurchased (subject to the condition that the

general meeting has agreed to this; see paragraph 1.2.15). The general meeting is unable to amend the

annual accounts during the meeting, but can make proposals for amendments. The statutory auditor

must be consulted first for this purpose and must issue an opinion accordingly. In addition, the

8

In accordance with directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending
Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and
groups (‘Non-Financial Information Directive’).
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management board and the supervisory board must concur with the amendments. A new general

meeting has to be convened where the annual accounts must be voted on again.

The following are points of reference for the proposal to adopt the annual accounts:

Has the statutory auditor issued an unqualified opinion, a qualified opinion or a disclaimer of
opinion?

What were the key audit matters as mentioned in the auditor’s report, what are the observations or
conclusions of the statutory auditor with respect to these key audit matters and how have they been
addressed by the management and supervisory board?

Has the management of the company offered sufficient insight into the accounts and the standards
used to give assessments and estimates of asset items and liability items?

Has the company changed over to different accounting principles without adequate explanation?

If there are current claims against the company and claims that can reasonably be expected, has a
reserve been created for this purpose?

Are the accounting principles still up-to-date (going concern, changed market conditions)?

Have any recommendations made by the AFM or the Enterprise Chamber of the Amsterdam Court

of Appeal with regard to the accounts of the company in question been implemented?

1.2.4 Corporate governance policy

This is (at least) a point for discussion during the general meeting. Companies can choose to put their

corporate governance policy to a vote at the general meeting.

The following are points for attention in relation to this item on the agenda:

Does the company apply the provisions of the Dutch corporate governance code to a substantial
extent?

Is the report on the compliance with the Dutch corporate governance code adequate? Are the
reasons given for any instances of non-compliance acceptable to institutional investors and not
clichés?

It would be logical to ask critical questions and express doubts about proposals for or reports of an

increase in the number of provisions that are not complied with.

I.2.5 Dividend policy and profit distribution

This is (at least) a point for discussion at the general meeting. Companies can choose to put their

dividend policy to a vote at the general meeting.

15



The following are points for attention in relation to this item on the agenda:
e Has the company taken into account the Eumedion recommendations on accountability of the

dividend policy (see appendix III)?

1.2.6 Appropriation of the profit and the amount of dividend

This is a voting item at the general meeting. The general meeting may propose an amended amount of
dividend payment. In practice, the proposal must then go back to the management board and the
supervisory board to assess — amongst others — whether the amended proposal is in line with the
company’s reserves and dividend policy. A new general meeting has to be convened to vote on the

amended proposal.

The following are points of attention in relation to this item on the agenda:

e Is the amount of dividend paid consistent with the company’s dividend policy?

e What is the amount of the dividend payment and the dividend yield in comparison with the
companies in the peer group?

e What is the relationship between the dividend 